Since the regulations to which OD is objecting in this proceeding had not been
finalized at the time of the accident on January 22, 1980, the inspector first
issued the citation here involved to Elro Coal Corporation, and then to West-
moreland, and, finally, to OD because the rules pertaining to citing indepen-
dent contractors for violations had been finalized between the time the accident
occurred in January 1980 and the time the citation was issued to OD on
January 21, 1981U

The final assault which OD's brief (p. 20) makes on MSHA's rules pertain-
ing to independent contractors is that they do not take into consideration how
remote from actual mining activities a company's work on mine property may be,
or how short and infrequent a company's contacts with mine property may be.
OD claims that the failure by MSHA to consider such elements is an arbitrary
extension of the rules to all companies and is therefore an illegal and arbi-
trary extension of power.  A reading of MSHA's explanatory discussions pub-
lished in the Federal Register at the time the rules were finalized shows that
MSHA had originally considered the very approach advocated by OD, but MSHA
rejected that approach because the persons who commented on the proposed rules
believed that such an approach would produce arbitrary results.  MSHA's expla-
nation, in pertinent part, was stated as follows (45 Fed. Reg, 44495):

* * * Commenters also objected to the consideration of "major work" and
"continuing presence" as irrelevant and arbitrary.

The commenters' analysis of the concept that independent contractors
are generally in the best position to prevent safety and health violations
in the course of their own work, and to abate those violations that may
occur, has persuaded MSHA that holding all independent contractors re-
sponsible for their violations will in the majority of instances improve
the overall safety and health of miners.  MSHA has concluded that a
regulation that would distinguish some contractors from others in formu-
lating a comprehensive enforcement scheme could, at this time, be overly
complex, imprecise and lead to arbitrary decisions that would not promote
the safety and health of miners.  Therefore, MSHA believes that enforce-
ment decisions should be made on the basis of the facts pertaining to
each particular case, at least until MSHA gains more Experience with
independent contractors under the Act.  Independent contractors and
production-operators will have notice of their compliance responsibil-
ities through this final rule and through enforcement guidelines which
will be made available to all interested persons. * * *

As has been indicated above, OD had exclusive control over its facilities
and employees and was in the best position to have prevented the fatal accident
involved in this proceeding.  Therefore, OD was the proper party to be cited
for the violation.  In short, OD has shown nothing about the rules pertaining
to independent contractors which shows that they were arbitrarily issued or
involve an unconstitutional delegation of legislative power to the Secretary
of Labor or MSHA,

3.  Is OSHA responsible for investigating the conduct cited by MSHA?

OD's brief (pp. 20-21) opens its claim that it should be subject only to
OSHA's regulations with an argument that OSHA's and MSHA's regulations are
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